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Just Compensation and 
Fair Market Value

The eminent domain power is “an inherent attribute of 
sovereignty.” People v. Chevalier, 52 Cal.2d 299, 304 
(1959).  Both the Federal and State Constitutions place 
limits on a public entity’s exercise of the eminent domain 
power by requiring the taking be for a “public use” and 
that “just compensation” be paid.  Ibid; Saratoga Fire 
Protection Dist. v. Hackett, 97 Cal.App.4th 895, 900 
(2002).



Just Compensation and 
Fair Market Value

The just compensation to which a property owner is 
entitled is the fair market value of the property being 
taken and, in instances where that property is part of 
a larger parcel, the severance damages, if any, to the 
remainder.  In other words:  “’[T]he Owner is 
constitutionally entitled [to] the full and perfect
equivalent of the property taken.’” Id. at 797; accord, 
Community Redevelopment Agency v. Force 
Electronics, 55 Cal.App. 4th 622, 633 (1997).



Just Compensation and 
Fair Market Value

In eminent domain cases, the issue of just compensation 
is decided by a Jury.  California Constitution, Article I, 
section 19.  “All other questions of fact, or of mixed fact 
and law, are to be tried. . .without reference to a jury.”
People v. Ricciardi, 23 Cal. 2d 390, 402 (1943). 

Section 1260.040 of the Code of Civil Procedure 
provides a mechanism for resolving at least 60 days 
before trial disputes over “an evidentiary or other legal 
issue affecting the determination of compensation”. 



Fair Market Value
(Code of Civil Procedure Section 1263.320)

The fair market value of the property taken is the 
highest price on the date of valuation that would be 
agreed to by a seller, being willing to sell but in no 
particular or urgent necessity for doing so, nor obliged 
to sell, and a buyer, being ready, willing, and able to 
buy but under no particular necessity for so doing, 
each dealing with the other with full knowledge of all 
the uses and purposes for which the property is 
reasonably adaptable and available.



Fair Market Value
(Code of Civil Procedure Section 1263.330)

The fair market value of the property taken 
shall not include any increase or decrease in 
the value of the property that is attributable to 
any of the following:
a) The project for which the property is taken.

b) The eminent domain proceeding in which the 
property is taken.



Date of Valuation

Code of Civil Procedure section 1263.120 provides:  
“If the issue of compensation is brought to trial within 
one year after commencement of the proceeding, 
the date of valuation is the date of commencement 
of the proceeding.” However, if the issue of 
compensation is not brought to trial within one year 
after the proceeding is commenced, the date of 
valuation is the date of the commencement of the 
trial, unless the delay in bringing the matter to trial 
has been caused by the defendant, “in which case 
the date of valuation is the date of commencement 
of the proceeding.” Code of Civil Procedure section 
1263.130.



Factors Involved in Determining 
Fair Market Value

Since the property is being condemned and not sold, 
it needs to be placed in the hypothetical situation of 
an open market transaction to determine its fair 
market value.  This hypothetical inquiry involves the 
consideration of several factors including:

Will the project enhance or depress the value of the 
property being taken and the surrounding neighborhood?

Is the property currently being put to its highest and best 
use and whether the current use of the property results 
from the project?

Are there zones of value associated with the property that 
make some parts of it worth more than others?



Factors Involved in Determining 
Fair Market Value, Cont.

Will combining pieces of property help create a more 
profitable highest and best use (the “assemblage” theory)?

Is the property being taken part of a larger parcel, in which 
case severance damages may be available?  

Can there be a recovery for loss of business goodwill 
associated with the condemnation of the property under 
Code of Civil Procedure section 1263.510?

Are there any precondemnation “Klopping” damages?



Steps in Real Estate Appraisal

1. Definition of the Problem

2. Data Collection, Selection and Review. 

3. Highest and Best Use Analysis.

4. Value the Whole Property Before Taking.

5. Value of the Part Taken.

6. Value in the After Condition.

7. Report of Defined Value.



Highest and Best Use Analysis

Code of Civil Procedure section 1263.320(a) provides 
that property is to be valued based on “full knowledge of 
all the uses and purposes for which the property is 
reasonably adaptable and available.”

The property being taken is not valued based on its use 
at the time of the taking but instead it takes into account 
“the highest and most profitable use to which the 
property might be put in the reasonably near future, to 
the extent that the probability of such a prospective use 
affects the market value.” People ex rel. Public Works 
Board v. Talleur, 79 Cal.App.3d 690, 695 (1978).



Definition of Highest and Best Use

• The “Highest and Best Use” of a Property is 
that which is:
• Legally Permissible

• Financially Feasible

• Maximally Productive

• Physically Possible



Highest and Best Use Analysis

In determining highest and best use, the physical 
nature of the parcel is an important consideration, 
including factors such as the parcel size, shape, 
topographical conditions, physical conditions of the 
land, soil conditions, geological concerns, flooding 
history, and whether there are environmental issues 
with the property and, if so, the cost and probability 
of remediation.  



Highest and Best Use Analysis

Future adaptability of the property requires an 
analysis of the changes and demands that may 
occur within a reasonable time that have an effect on 
the present fair market value of the property.  For 
Instance, whether there is a reasonable probability 
of a zoning change.



Highest and Best Use Analysis

Changes in business conditions or developments in 
the surrounding areas might be considered in 
determining future uses of the property.  See
Evidence Code section 821; see also City of San
Diego v. Rancho Penasquitas Partnership, 105 Cal. 
App. 4th 1013 (2003); City of Carlsbad v. Rudvalis, 
109 Cal. App. 4th 667 (2003).



Highest and Best Use Analysis

Demonstrative evidence such as maps, diagrams or 
illustrations that show proposed uses of property 
may be admissible to demonstrate a particular 
proposed use for a piece of property is probable and 
that such a use represents its highest and best use.  
Contra Costa Water District v. Vaquero Farms, Inc., 
58 Cal. App. 4th 883 (1997).



Example of Highest 
and Best Use Issues

Sewer District v. Silveira
The Situation:

Sewer District seeking to acquire 80 acres of open space 
in Marin County as odor buffer zone; currently cattle 
grazing land

Offer under $1 million – wetlands – could have one 
home

Part of a larger parcel?



Insert Picture



Expert Team

Real Estate Appraiser

Real Estate Economist

Land Planner

Civil Engineer

Other Specialists



Highest and Best Use Scenario

Assume part of Larger Parcel

Assume annexation to the City “reasonably 
probable”

Assume plan for development of Silviera and 
neighbor property would be adopted

Get lucky – Plan adopted on eve of trial



Insert Picture



Highest and Best Use Conclusion

Use 80 acres as preserved open space or donation to 
be able to develop more housing units on the 
remainder of the property

Turn wetlands from weakness to strength

Allows for preservation of open space per plan

Value of property: $6 million

Next Step: Severance Damages



Severance Damages

Where the public entity is taking less than an entire piece 
of property, the possibility of severance damages to the 
remainder always needs to be considered.  Section  
1263.420 provides:  

Damage to the remainder is damage, if any, caused to 
the remainder by either or both of the following:

a) The severance of the remainder from the part taken.

b) The construction and use of the project for which the 
property is taken in the manner proposed by the plaintiff 
whether or not the damage is caused by a portion of the 
project located on the part taken. 



Severance Damages

Compensation for an injury to the remainder is 
measured by the amount of damage to the 
remainder reduced by the amount of any benefit to 
the remainder.  Code of Civil Procedure Section 
1263.410.  

“Benefit to the remainder” is defined as “the benefit, 
if any, caused by the construction and use of the 
project for which the property is taken in the manner 
proposed by the plaintiff whether or not the benefit is 
caused by a portion of the project located on the part 
taken.” Code of Civil Procedure Section 1263.430.



Severance Damages

The benefits to the remainder from the project reduce 
the amount of compensation a property owner receives 
as severance damages.

Under California law it is no longer necessary to show 
that benefits to property owners are unique or have a 
particular application to just that property.  Benefits that 
are equally available to other properties in the vicinity are 
now considered so long as they are not conjectural or 
speculative. 

Los Angeles County Metropolitan Transportation 
Authority v. Continental Development Corp., 16 Cal.4th

694 (1997).



Severance Damages

Severance damages are measured by comparing the fair 
market value of the remainder before and after the taking.”
City of Carlsbad v. Rudvalis, 109 Cal. App. 4th 667, 679 
(2003).  

Continental Development states: “We hold that in determining 
a landowners entitlement to severance damages, the fact 
finder henceforth shall consider competent evidence relevant 
to any conditions caused by the project that affect the 
remainder property’s fair market value, insofar as such 
evidence is neither conjectural or speculative.” Id at 718. 

See Emeryville Redevelopment Agency v. Harcros Pigments, 
Inc., 101 Cal. App. 4th 1083, 1089 (2002), which held that the 
trial court determines a property owner’s entitlement to good 
will rather than the jury.



Severance Damages

Continental Development Corp., supra, 16 Cal. 4th at 712, 
also contains a very broad and useful description of what 
constitutes severance damages:

“Items such as view, access to beach property, freedom from 
noise, etc. are unquestionably matters which a willing buyer 
in the open market would consider in determining the price he 
would pay for any given piece of real estate.” Severance 
damages are not limited to special and direct damages, but 
can be based on any factor, resulting from the project, that 
causes a decline in the fair market value of the property.  



The Existence of the Larger Parcel

Because severance damages occur in the context of a partial 
take of a larger piece of property, the court must determine 
what constitutes the “larger parcel” of property of which only a 
piece has been taken.  The term “larger parcel” is not defined 
by the eminent domain statutes but generally courts have 
looked at three factors to determine whether the property 
being taken is part of a larger parcel:  

1) a unity of use between the piece of property being taken and 
the remaining property; 

2) a unity of ownership of the part being taken and the 
remainder;

3) the physical contiguity of the part being taken with the 
remainder.  County of Santa Clara v. Curtner, 245 Cal.App.2d 
730, 736 (1966).



The Existence of the Larger Parcel

The Supreme court in City of San Diego v. Neumann, supra, 
6 Cal.4th at 746-747, determined these concepts could be 
applied flexibly and did not require a strict application.  
Involved parcels with unity of title that were contiguous but 
had different uses.  The Court held if contiguous parcels are 
owned by single party and there is a reasonable probability 
that they will be available for development or use as 
integrated economic unit in reasonably near future, parcel 
may be considered a larger parcel. Id. Even contiguous 
parcels having different uses or zoning can be examined as 
single integrated economic unit using a reasonably probable 
highest and best use. 



Other Issues

Other severance damage issues that should be 
considered include:  

1) The “costs to cure”, which involves restoring the remaining 
property to the same relative position it had before the 
project began.  This could include having to relocate the 
utility lines, cut down trees, plant new landscaping, pave or 
re-route roads and other similar items. 



Other Issues

2) Severance damages are based on the project as proposed 
and are fixed “once and for all” at trial.  People ex rel. 
Department of Public Works v. Silveira, 236, Cal.App.2d 
604, 622 (1965). The jury must assume “the most serious 
damage” which will be caused to the remainder by the 
taking and construction of the project for which it is being 
taken so that the owner receives full compensation at trial.  
San Diego Gas & Electric Co. v. Daley, 205 Cal.App.3d 
1334, 1335 (1988).  

Also, a public entity cannot introduce evidence at trial that 
seeks to limit the scope of the taking by directly 
contradicting the resolution of the necessity adopted by the 
public entity.  County of San Diego v. Bressi, 184 Cal. App. 
3d 112, 114 (1986). 



Other Issues

3) While a substantial and unreasonable interference with 
access to property may give rise to a claim for severance 
damages, dust, fumes, noise and vibrations from the 
construction of the project are usually not enough, without 
more, to give rise to a claim for severance damages.  Also, 
generally there is no recovery for temporary severance 
damages resulting from a project.  But look at your 
particular situation carefully.



Example: Severance Damage Issues

Sewer District v. Silveira
Part take of a larger parcel

Common ownership

Common use-development

Physical contiguity? Railroad track issue

Pre-trial motion under §1260.040

Resolution of Necessity: District taking property for odor 
buffer zone and for expanded sewer facilities



Evidence of What District 
Might Do By 2005: 

Reasonably Probable Scenario

• Wet Weather Storage Ponds

• New Clarifier

• Additional Irrigation

• Activated Sludge Tanks

• Dissolved Air Flotation Units 



Impacts on Neighbors

• Sewage Droplets

• Visual/Noise Impact

• Vermin

• Odor Impact
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Severance Damages Conclusion

Huge impact on remainder and developability of 
remainder

Estimated severance damages: over $20,000,000

Result:
Land value: $6 million

Severance damages: $8.2 million



Questions?


